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Sec. 1424.1 Applicability.

This part establishes the Bi oenergy Program (Program. It sets forth the
terms and conditions a bioenergy producer nust neet to obtain paynments from
the Commdity Credit Corporation (CCC) for eligible bioenergy production
Additional terms and conditions are set forth in Form CCC-850, Bioenergy
Program Agr eenent .

Sec. 1424.2 Administration.

(a) On behalf of CCC, the Farm Service Agency (FSA) will administer the
provi sions of this part under the general direction and supervision of the
Deputy Adm ni strator, Commodity Operations (Deputy Adm nistrator), FSA.

(b) The Deputy Administrator or a designee may authorize a waiver or
nodi fi cati on of deadlines and other programrequirenents in cases where
| ateness or failure to neet such other requirenents does not adversely affect
the operation of the Program and nmay set such additional requirenents as
will facilitate the operation of the program

Sec. 1424.3 Definitions.

The definitions set forth in this section shall be applicable for al
pur poses of program adm nistration under this subpart.



Agreenment neans the Bioenergy Program Agreenment, Form CCC-850. Application
means the Bi oenergy Program Application, Form CCC-850- A.

ATF is the Bureau of Alcohol, Tobacco and Firearms of the
Departnment of the Treasury.

Bi odi esel is a nontoxic, biodegradable replacenent for or additive to
petrol eum di esel derived fromthe oils and fats of plants and ani mals and
manufactured in the United States. Chenmically, biodiesel is described as a
nmono al kyl ester.

Bi odi esel producer is a producer that produces and sells biodiesel who is
al so registered and in good standing with Environnental Protection Agency
under Cl ean Air Act Anendnent of 1990, Title Il, Section 211(b).

Bi oener gy neans et hanol and bi odi esel produced fromeligible compdities.

Eligible compdity neans barl ey, corn, grain sorghum oats, rice, wheat,
soybeans, sunflower seed, canola, cranbe, rapeseed, safflower, sesane seed,
fl axseed, nustard seed, and cellulosic crops, such as sw tchgrass and short
rotation trees, grown on farnms for the purpose of producing ethanol and or
bi odi esel or any other commdity or conmmodity by-product as detern ned and
announced by CCC used in ethanol and bi odi esel production which is produced
inthe United States and its territories.

El i gi bl e producer nmeans a bi oenergy producer who has been deterni ned by
CCC to be eligible to receive Program paynents and has entered into an
Agreenment with CCC.

Et hanol is anhydrous ethyl al cohol manufactured in the United States and
sol d:

(1) For fuel use and which has been rendered unfit for beverage use in a
manner and which is produced at a facility approved by the ATF for the
production of ethanol for fuel, or

(2) As denatured ethanol used by bl enders and refiners which has been
rendered unfit for beverage use.

Et hanol producer is a producer that has authority fromthe ATF to produce
et hanol .

FSA nmeans the Farm Service Agency, USDA.

FY means fiscal year beginning each Cctober 1 and endi ng Septenber 30 of
the foll owi ng year.

Gal | on Conversion factor shall be:

(1) 2.5 bushels, unless otherw se determ ned through review of an
i ndi vi dual Program partici pant by CCC, of ethanol produced per bushel of corn
used in ethanol production

(2) 1.4 bushels, unless otherw se determni ned through review of an
i ndi vi dual Program partici pant by CCC, of biodiesel per bushel of soybeans
used in biodiesel production; or

(3) As determ ned by CCC for other eligible cormodities.

KCCO neans Kansas City Conmodity Office.

Producer is a legal entity (individual, partnership, cooperative, or
corporation, etc.) who is a conmercial bioenergy producer making application
under this program

Quarter nmeans the respective time periods of October 1 through Decenber
31, January 1 through March 31, April 1 through June 30, and July 1 through
Septenber 30 of each FY, as applicable.

USDA neans the United States Departnent of Agriculture.

Sec. 1424.4 General eligibility rules.
To obtain Program paynments, a producer nust do all of the follow ng:

(a) Obtain an Agreement, Form CCC-850, fromthe KCCO Contract
Reconciliation Division, STOP 8758, P.O. Box 419205, Kansas City, M ssour



64141- 6205 or via the internet at:
www. f sa. usda. gov/ daco/ bi oener gy/ bi oener gy. ht m

(b) Submit a compl eted Agreenent, Form CCC-850, to CCC no later than
Cctober 1 of each year or a later date, if announced by CCC, to KCCO
Contract Reconciliation Division, STOP 8758, P.O Box 419205, Kansas City,
M ssouri 64141-6205;

(c) Be assigned an Agreenent nunber by KCCO indicating the producer is
eligible for program paynents;

(d) Maintain records indicating:

(1) Commodities for which it seeks paynent;

(2) The quantity of bioenergy produced froman eligible cormmodity by
| ocation during the quarter FY to date conpared to the sane tinme period in
the previous FY; and

(3) The quantity of eligible coommpdity used to produce the bioenergy
stated in paragraph (d)(2) of this section during the quarter FY to date
conpared to the sane tine period in the previous FY;

(e) Furnish CCC such certification, and access to such records, as CCC
consi ders necessary to verify conpliance with Program provisions;

(f) Make Application submissions in accordance with Sec. 1424.9;

(g) If not purchasing raw conmmodity input, be able to prove to CCC s
satisfaction that both the producer's net purchases of eligible conmodities
and net production of bioenergy increased as conpared to such production at
all locations during the rel evant base period.

Except as otherwi se provided for by CCC, the increase in production
nmust equal or exceed that amount of energy production which would be
cal cul ated using the gross anopunt of agricultural commodities which
forms the basis of the paynment and the conversion factor set out in
Sec. 1424.2. Exanple: A producer that purchases soy oil froma soybean
crushing plant for further refinenment into biodiesel nust be able to
prove to CCC s satisfaction that both soy oil purchases and bi odi ese
production increased for the applicable quarter

(h) Certify the accuracy and truthful ness of the information provided in
their Agreenent on Form CCC-850; and

(i) Allow verification by CCC of all information provided. Refusal to
all ow CCC or any other agency of USDA to verify any information provided will
result in a deternmination of ineligibility.

(j) Meet all other conditions for paynent which are set out in the
Agreenment or in these regul ations or otherw se.

Sec. 1424.5 Application process.

To receive paynents under this programduring a FY, an eligible producer
nmust :

(a) Have an approved Agreenent in accordance with Sec. 1424.4(b) and an
Agreenment nunber assigned by KCCO under Sec. 1424.4(c);

(b) Obtain an Application, Form CCC-850-A, fromthe KCCO Contract
Reconciliation Division, STOP 8758, P.O. Box 419205, Kansas City, M ssour
64141- 6205 or via the internet at:
www. f sa. usda. gov/ daco/ bi oener gy/ bi oener gy. ht m

(c) Subnit applications for each quarter. Subnmit the last quarterly
application of the FY within 30 cal endar days of the end of the FY for which
payment is requested. |If the actual deadline is a non-workday, the deadline
wi |l be the next business day;

(d) Subnmit other relevant docunents as required by CCC for the specific
comodity; and

(e) Certify with respect to the accuracy and truthful ness of the




i nformati on provi ded.

Sec. 1424.6 Eligibility determ nations.

(a) Applicants will, after Agreenents are submtted, if:

(1) Deternmined eligible, receive notification of eligibility;

(2) Deternmined ineligible, be notified in witing of ineligibility for
program partici pation and reason for the deternination; or

(3) Additional information is needed for CCC to deternmine eligibility, be
contacted for additional supporting docunentation

(b) Applicants will, after Applications are submtted, if:

(1) Determ ned eligible, receive paynent;

(2) Determined ineligible, be notified in witing of ineligibility for
paynment and reason for determ nation; or

(3) Additional information is needed for CCC to deternmine eligibility, be
contacted for additional supporting docunentation.

Sec. 1424.7 [Reserved]

Sec. 1424.8 Paynent anounts.

(a) Eligible producer may be paid the anpunt specified in this section,
subject to the availability of funds. Funds shall be considered avail abl e
only to the extent determ ned appropriate by CCC. Unless otherw se determ ned
by CCC, that ampount shall be no nore than $150 million in FY 2001 and no nore
than an additional $150 million in FY 2002.

(b) Eligible producer nust sign an agreement to participate. Such an
agreenent nust be signed during the designated sign-up period. Thereafter
producers nmust file a report of their production at all |ocations for the
program year to date through the respective quarter for each such report.
Such reports nust conply with the terns of the agreenent and these
regul ati ons.

(c) Persons will be eligible for paynents only to the extent that their
production of eligible energy fromeligible inputs is, for the programyear
to date, as conpared to the conparable portion of the previous year, in

excess of their total conparable production at all |ocations. Producers wll
not be paid twice for the sane increase and any decline in relative
producti on between quarters will require a conparable refund as specified

bel ow. That is, for exanple, if a producer were to be paid, at the end of the
first quarter, for an increase of 500 units of energy production, but by the
end of the second quarter that producer's production, for the year to date,
was down to a net increase for the year of 450 units, then a refund woul d be
due for the loss of the corresponding 50 units of net extra production. For

t hese purposes unless CCC shall agree otherwise in order to facilitate the
program ~“all locations'' for these and other purposes within these
regul ati ons shall nmean any and all locations in which the producer had an
interest now (in the current FY) or in the previous FY, irrespective of

whet her the producer still has such an interest in that facility. Eligibility
determinations will be nmade on the basis of aggregating production figures
fromall such |ocations and shall include production by all persons at those
| ocations for the current and preceding FY, not just the production of the
producer. Also, the CCC may in the program agreenment require that the
producer certify the amount of the actual increased use of agricultura
commodities for energy production at all such |ocations for the rel evant



peri od and make adjustment in the formulaic paynments that woul d otherw se be
made to the producer if there is a difference between that certification and
the ampunt of increased commopdity use as cal cul ated under the formula.

(d) The submitted agreenents filed during the sign-up period will require
that the applicant set out the expected increase in production and ot her
informati on as the agency may demand. Based on expected commodity prices,

following the formula set out in this section, all such submi ssions will be
assi gned an expected val ue. Should the total expected value of all such
agreenents exceed the available funding, then a proration factor will be

devel oped to factor the agreenents down to the fundi ng nade avail abl e by CCC.

(e) Subject to the provisions of this section and conditions specified in
the Agreement, a producer's paynent eligibility shall be adjusted at the end
of each quarter, and figured as foll ows:

(1) the extra production in energy fromeligible inputs will be converted
to gross payabl e bushels (or other applicable agricultural unit) by, unless
ot herwi se determ ned by CCC:

(i) Allowing, as applicable, 1 bushel of corn for each increase of 2.5
gal | ons of et hanol

(ii) Allowi ng, as applicable, 1 bushel of soybeans for each increase of
1.4 gallons of biodiesel production

(iii) Such other nethod for other eligible agricultural commpdities as
CCC deens appropri ate.

(2) The gross payabl e bushels, or other gross units, cal cul ated under
par agraph (e)(1) of this section shall then be converted to a net payable
bushel (or other unit anopunt) by:

(i) For producers whose annual bioenergy production is |ess than 65
mllion gallons, allowing 1 net payable bushel for every 2.5 gross payable
bushel s of corn or soybeans, or by allowing a sinilar conversion in the event
that there are other eligible agricultural comopdities involved in the
cal cul ati on;

(ii) For producers whose annual bioenergy production is equal to or nore
than 65 mllion gallons, allowing 1 net payable bushel for every 3.5 gross
payabl e bushel s of corn or soybeans, or by allowing a simlar conversion in
the event that there are other eligible combdities involved,

(3) The net payabl e bushel (or other unit) agricultural comvpdity anpunt
cal cul at ed under paragraph (e)(2) of this section, shall be then converted to
a gross paynent by multiplying that commodity anount by the per unit val ue
for the comopdity determ ned as foll ows:

(i) For those agricultural commpdities with established term nal market
prices, the CCCwill use the applicable term nal market price forthe |ast day
of the program quarter announced daily by the KCCO FSA adjusted by the
county average differential for the county in which the plant is |ocated and
the applicable quality factors determ ned by CCC. For this purpose the
term nal market and differential used by CCC in determning different val ues
for different locations will, to the extent practical, be the sane as that
used for producers under other major CCC commpdity prograns for deternining
mar keti ng | oan gains and other matters.

(ii) For those agricultural commodities that do not, as determ ned by
CCC, have acceptabl e established term nal prices, the price shall be as
determ ned by CCC based on such narket data as appears to be appropriate for
a fair evaluation.

(4) The gross paynent cal cul ated under paragraph (e)(3) of this section
shall be reduced to a net paynent by nultiplying the gross paynent figure by
the proration factor determ ned under paragraph (d) of this section

(5) Subject to other provisions of this section, producers shall be paid
the net current paynent, if positive, determ ned for the first quarter

(6) After the first quarter, adjustnents shall be made based on changes



i n production. New or renewed increases shall be paid using the fornula set
out above using current per unit values. Refunds, when due, shall be due at
the per unit values at which they were paid unless CCC determ nes otherw se.

(7) If despite or in the absence of a proration under paragraph (d) of
this section funds shall not be sufficient to cover paynents due for any
quarter then CCC shall prorate, or further prorate, the clains in such manner
as CCC deens fit.

(8) No producer may receive nore than five percent of the available
funding for this program and determ nations of paynent eligibility shall take
that limt into account.

Sec. 1424.9 Reports required.

Once an eligible producer has submitted an Agreenment, Form CCC-850, that
producer shall file information for each bioenergy producing facility
quarterly through the end of the applicable FY as specified by CCC.

Sec. Sec. 1424.10 Succession and control of facilities and production

A person who obtains a facility which is under contract under this part
may request perm ssion to succeed to the program contract and CCC nmay grant
such request if it is determined that permitting such successi on would serve
the purposes of the program As deternmined to be appropriate, CCC nmay require
the consent of the original party to such succession and |ikew se CCC may
term nate a contract and demand a full refund of paynents nade if a
contracting party |loses control of a facility whose increased production is
the basis of a program paynment or otherwise fails to retain the ability to
assure that all program obligations and requirenents will be net.

Sec. 1424.11 WMaintenance and inspection of records.

For the purpose of verifying conpliance with the requirements of this
part, each eligible producer shall meke avail able at one place at al
reasonabl e tines for exam nation by representatives of USDA, all books,
papers, records, contracts, scale tickets, settlenent sheets, invoices,
witten price quotations, or other docunents related to the programthat is
within the control of such entity for not |ess than 3 years fromthe paynent
dat e.

Sec. 1424.12 Appeals.

(a) Any producer who is subject to an adverse deterninati on made under
this part shall have a right to appeal the determination by filing a witten
request with the Deputy Adm nistrator at the follow ng address: Deputy
Admi ni strator, Commodity Operations, Farm Service Agency, United States
Department of Agriculture, STOP 0550, 1400 | ndependence Avenue, SW
Washi ngt on, DC 20250- 0550.

(b) Any producer who believes that they have been adversely affected by a
determi nation under this part nust seek review with the Deputy Adm nistrator
within thirty days of such determ nation, unless provided with notice by FSA
whi ch provides a different tine for appealing.

(c) Any producer who believes that they have been adversely affected by a
determ nation by the Agency, nust seek review with the Deputy Adm nistrator



before any other review may be requested within the Agency.

Sec. 1424.13 M srepresentation and schene or device.

(a) A producer shall be ineligible to receive paynents under this program
if CCC determ nes the producer:

(1) Adopted any schene or device which tends to defeat the purpose of the
programin this part;

(2) Made any fraudul ent representation; or

(3) Msrepresented any fact affecting a program determ nation

(b) Any funds disbursed pursuant to this part to a producer engaged in a
m srepresentation, schenme, or device, or to any other person as a result of
t he bi oenergy producer's actions, shall be refunded with interest together
with such other sunms as nmmy becone due, plus danmages as nmy be determ ned by
CCC.

(c) Interest charged under this part shall at the rate of interest which
the United States Treasury charges CCC for funds, as of the date CCC nade
such funds avail able. Such interest shall accrue fromthe date such paynments
were made available to the date of repaynent or the date interest increases
as determined in accordance with applicable regul ations.

(d) CCC may wai ve the accrual of interest and or damages if CCC
determi nes that the cause of the erroneous determ nation was not due to any
action of the bioenergy producer

(e) Any producer or person engaged in an act prohibited by this section
and any producer or person receiving paynent under this part shall be jointly
and severally liable for any refund due under this part and for rel ated
char ges.

(f) The renmedies provided in this part shall be in addition to other
civil, crimnal, or adm nistrative renmedi es which may apply.

(g) Late paynent interest shall be assessed on all refunds in accordance
with the provisions of, and subject to the rates prescribed in, 7 CFR part
1403.

(h) Oher limtations may apply.



